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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DEAN, Special Trial Judge: For 2003 respondent determ ned a

deficiency in petitioner’s Federal income tax of $2,609 and an

accuracy-rel ated penalty under section 6662(a)! of $521.80. The

Unl ess ot herwi se indicated, subsequent section and chapter
references are to the Internal Revenue Code (Code) in effect for
the year at issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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i ssues for decision? are whether petitioner: (1) Was an

i ndependent contractor or a common | aw enpl oyee of the British
Consul ate General (BCG in 2003; (2) overcontributed to a
sinplified enpl oyee pension (SEP) plan; (3) is liable for the
exci se tax under section 4973(a) for excess SEP pl an
contributions; and (4) is liable for the accuracy-rel ated penalty
under section 6662(a).

Prelimnary Matters

Respondent seeks to introduce into evidence the United
St ates Engaged Staff Handbook (Handbook) issued in 2002 by the
British Embassy in Washington D.C. as Exhibit 15-R 3® Petitioner
objects to the adm ssion of the Handbook on the grounds that it
woul d cause confusion of the issues and constitutes hearsay.
Respondent contends that the Handbook is adm ssi bl e under the

exception to the hearsay rule under rule 807 of the Federal Rules

2Petitioner presented no evidence and nade no argunent wth
respect to expenses reported on Schedule C, Profit or Loss From
Busi ness, that included deductions for business expenses and
expenses associated with the business use of his hone; the Court
deens these issues conceded. See Money v. Conmm ssioner, 89 T.C
46, 48 (1987); Stutsman v. Conm ssioner, T.C Meno. 1961-109.
Petitioner’s deduction for self-enployed health insurance is a
conput ational adjustnent to be determ ned consistent with this
opi ni on.

3Respondent proffered a docunment as a copy of the Handbook,
i ntroduced as Exhibit 4-R, obtained froma Wb site during the
course of his examnation of petitioner’s 2003 Federal incone tax
return. Petitioner has not stipulated its authenticity, nor has
respondent provided testinony or otherwi se credible evidence to
denonstrate its authenticity. Accordingly, this docunent is
i nadm ssi bl e.
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of Evidence, or in the alternative, under rule 106 of the Federal
Rul es of Evi dence.*

The Court need not and does not deci de whether the Handbook
is adm ssi ble under rule 807 or 806 of the Federal Rul es of
Evi dence. Because the Court finds for respondent without it, the
Court need not consider the Handbook in reaching a decision.?®

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the exhibits received into evidence
are incorporated herein by reference. Wen petitioner filed his
petition, he resided in California.

| . Petitioner’'s Enpl oynent History

Petitioner graduated fromthe University of Southern
California with a master’s degree in journalismand has worked as
a corporate marketing executive, financial witer, and journalist

for over 20 years. 1In 1985 he started his own consulting

“‘Respondent raised, in his pretrial nmenorandum the
possibility that the Handbook is adm ssible under the hearsay
exception of Fed. R Evid. 803(6). Respondent did not set forth
the argunent in his pretrial nmenorandum or offer argunment post
trial. The argunment is deenmed conceded. See Mney V.
Conm ssi oner, supra at 48.

SPetitioner’s proffer of a copy of a Handbook, issued in
2005, as evidence to provide context to the Handbook issued in
2002 is rendered noot.

Respondent reserved a hearsay exception to petitioner’s
| etter of appointnment in the event the Handbook was not received
into evidence. Because the Court’s decision is unaffected by the
Handbook, the Court finds that it is not unfair to consider the
| etter of appointnment wthout the “context” of the Handbook.
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busi ness, representing clients in a variety of professional
services. 1In 1994 he left his consulting business to work in
corporate comruni cations and marketing. In 1999 he reestablished
hi s busi ness, and he continues to work as a consultant for his
busi ness.

In July or August 2003, in an effort to expand into the
British investnment community, petitioner nmet with the deputy
consul general, Brian Conley (M. Conley), of the BCGin the
United States. During the neeting M. Conley indicated that the
BCG m ght be interested in using petitioner’s services to pronote
British conpanies seeking to invest in the United States and to
assist U S. conpanies interested in investing in the United
Ki ngdom

After several neetings discussing petitioner’s
qualifications, the BCG formally offered petitioner a full-tine
appoi ntnment for a 3-year defined term Petitioner signed a
letter of appointnment (letter) dated Septenber 22, 2003, and was
appointed at the level of “Trade Oficer Grade US8”. The letter
provi ded for annual increases to his salary dependent upon
sati sfactory services, as determned by the BCG The award of an
annual increase could be “w thheld or withdrawn for reasons of
di scipline or inefficiency”.

The BCG as a foreign enployer of a U S. citizen,

categorized petitioner as self-enployed “for tax purposes”. The
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BCG did not wthhold taxes frompetitioner’s salary, and
petitioner was responsible for all Federal, State, and | ocal
taxes and for self-enpl oynent taxes.

1. The Deficiency

Petitioner tinely filed a Form 1040, U.S. Individual Incone
Tax Return, for 2003. On Schedule C, petitioner reported total
gross recei pts of $109, 926, total expenses of $37,280, and
busi ness use of hone expenses of $6,783 for his “financial
journalist corporate relations consultant” (consultant) business.
As a sel f-enployed individual, petitioner contributed to an SEP
plan on the basis of his consultant earnings. Petitioner
reported gross receipts fromthe BCG on Schedule C and al so
contributed to an SEP plan on the basis of these earnings.® 1In
2003 he contributed $12,242 to his SEP plan.’

In the notice of deficiency respondent determ ned in
pertinent part that petitioner was: (1) A common | aw enpl oyee of
t he BCG and consequently was not entitled to report gross

recei pts and expenses associated with his work for the BCG on

5The record does not indicate whether petitioner established
two separate SEP plans—one for his consulting firm earnings and
one for his BCG earnings. Petitioner testified, however, that he
believed that the BCG was a client of his consulting firm and
there is no indication that he established a separate SEP pl an
for his BCG earnings in 2003.

‘Petitioner testified that he “was fairly successful” at
fully funding his SEP plan each year, and in fact petitioner’s
counsel represented that he did fully fund his SEP plan for 2003.



- 6 -
Schedul e C for 2003; (2) subject to an excise tax pursuant to
section 4973 for excess contributions to an SEP plan for 2003;
and (3) liable for the accuracy-rel ated penalty under section
6662(a) for 2003.

OPI NI ON

Burden of Proof

Petitioner has noved to shift the burden of proof to
respondent, maintaining that he has satisfied the requirenents
under section 7491(a). Section 7491(a)(1l) provides that, subject
to certain limtations, where a taxpayer introduces credible
evidence with respect to a factual issue relevant to ascertaining
the taxpayer’'s tax liability, the burden of proof shifts to the
Comm ssioner with respect to that issue.

In a case where the standard of proof is based on a
preponderance of the evidence, as it is here, the Court may
deci de the case on the weight of the evidence and need not decide

it on an allocation of the burden of proof. See FRGC Inv., LLC

v. Conm ssioner, 89 Fed. Appx. 656 (9th G r. 2004), affg. T.C

Meno. 2002-276; Knudsen v. Comm ssioner, T.C. Menp. 2007-340.

The Court, therefore, need not and does not decide the
all ocation of the burden of proof under section 7491(a). The
outcone of this case is decided on the preponderance of the

evidence and thus is unaffected by section 7491. See FRGC I|nv.,

LLC v. Conm Sssi oner, supra. Petitioner’'s notion will be deni ed.
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1. Petitioner’'s Enpl oynent Status

The term “enpl oyee” is not defined in the Code.
Consequently, whether an individual is a cormmon | aw enpl oyee is a
factual question that depends on the application of conmon | aw

concepts. See Nationwide Mut. Ins. Co. v. Darden, 503 U S. 318,

322-323 (1992); Weber v. Comm ssioner, 103 T.C 378, 386 (1994),

affd. per curiam 60 F.3d 1104 (4th Gr. 1995); Profl. & Exec.

Leasing, Inc. v. Conm ssioner, 89 T.C 225, 232 (1987), affd. 862

F.2d 751 (9th G r. 1988). Anmpong the relevant factors in

determ ning the substance of an enploynent relationship are: (1)
The degree of control exercised by the principal over the details
of the individual’s work; (2) the taxpayer’s investnent in
facilities; (3) the taxpayer’s opportunity for profit or |oss;

(4) permanency of the relationship between the parties; (5) the
principal’s right of discharge; (6) whether the work perfornmed is
an integral part of the principal’s business; (7) what
relationship the parties believe they are creating; and (8) the

provi si on of enployee benefits. Nationwde Mut. Ins. Co. v.

Darden, supra at 323-324; \Wber v. Conmmi ssioner, supra at 387;

Profl. & Exec. Leasing, Inc. v. Conm ssioner, supra at 232-233;

sec. 31.3121(d)-1(c)(2), Enploynent Tax Regs. (setting forth
criteria for identifying common | aw enpl oyees). No one factor is

determnative. Cnmy. for Creative Non-Violence v. Reid, 490 U. S.

730, 752 (1989). Instead, all aspects of the relationship nust
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be assessed and weighted. NLRB v. United Ins. Co., 390 U S. 254,

258 (1968). The Court addresses the foregoing factors bel ow

A. Deqgree of Control

Al'l that is necessary for a finding of control is that the
princi pal have the right to control the details of the person’s

work. MGQuire v. United States, 349 F. 2d 644, 646 (9th G

1965); Thonmas Kiddie, MD., Inc. v. Conmm ssioner, 69 T.C 1055,

1058 (1978). It is not necessary for the principal to actually

exerci se that control. Potter v. Commi ssioner, T.C Meno. 1994-

356. To retain the requisite control over the details of an
i ndividual’s work, the enployer need not stand over the

i ndi vi dual and direct every nove nade by the individual. Wber

v. Conm ssioner, supra at 388.

Petitioner argues that he was not subject to the direction
and control of the BCG In support, petitioner cites section
31.3121(d)-1(c)(2), Enploynent Tax Regs., which provides:

if an individual is subject to the control or direction
of another nerely as to the result to be acconplished
by the work and not as to the neans and net hods for
acconplishing the result, he is an independent
contractor. An individual performng services as an

i ndependent contractor is not * * * an enpl oyee under

t he usual common | aw rules. |Individuals such as
physi ci ans, |awers, dentists, veterinarians,
construction contractors, * * * engaged in the pursuit
of an independent trade * * * in which they offer their
services to the public, are independent contractors and
not enpl oyees.

Petitioner argues that he is an i ndependent contractor; he

practices a public calling, and the services he provided to the
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BCG were within the scope of the pursuit of his consultant
busi ness.

Petitioner testified that his supervisor provided only
limted and periodic reviews of his work. He was not required to
submt a tinmesheet or sign in when he worked on site at the BCG
Petitioner further contends that the BCG could not unilaterally
alter his enploynent agreenent; nanely, it could not assign him
to projects outside the scope of his professional expertise and
it could not change his hours, nove himto anot her departnent,
prevent himfromworking for other clients, or require himto use
its facilities.

Al t hough petitioner alleged that he was not subject to the
BCG s direction and control, petitioner admtted that the head of
the consulate could ask himto prepare or stop assignnents and to
attend conferences and neetings. Hi s letter of appointnent al so
specified that increases in his annual salary would be awarded
only upon satisfactory service. Furthernore, contrary to
petitioner’s assertions, the BCG did have the right to nodify his
enpl oynment arrangenent. His letter of appointnment explicitly
stated that the BCG reserved the right to alter his conditions of

service at any tinme.® See Uban Redev. Corp. v. Conm ssioner,

8Petitioner alleges that the letter of appointnment contained
no specific controls that dictated the details of his work, but
sinply that it could change what m ght be required and that
petitioner mght or m ght not agree to continue rendering
(continued. . .)
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294 F.2d 328, 332 (4th Cr. 1961) (the court may reject a
t axpayer’s uncorroborated, self-serving testinony), affg. 34 T.C

845 (1960); Tokarski v. Comm ssioner, 87 T.C. 74, 77 (1986)

(sanme). In addition, petitioner was required to work 40 hours
per week and was not permtted to have outside business interests
that could be furthered by virtue of his enploynent.

The Court is convinced that the BCG had the right to
exercise control over petitioner’s work; this factor favors
respondent.

B. | nvestnent in Facilities

Petitioner paid many of the costs associated with his work.
He used his own conputer and cell phone, and he used his personal
check/credit card.

The BCG provided petitioner a desk, a phone, a conputer, and
busi ness cards. Petitioner argues that because there is no
evidence that the BCG incurred additional capital expenses to

accommodate him it is not a distinguishing factor that the BCG

8. ..continued)
services. Petitioner further alleges that the nore rel evant
evidence is his own testinony in which he asserts that if the BCG

had attenpted to control the details of his work, “I would not
have wor ked under those conditions. | would not have taken them
on as a client.” He further argues that the portion of the

| etter about his not having outside business interests did not
apply to him

Petitioner’s testinony does not conport with the terns of
the letter of appointnment. Petitioner unequivocally accepted the
terms of the letter of appointnent when he signed the letter
despite his assertions and testinony to the contrary regardi ng
his relationship wth the BCG
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provi ded an office space for him Petitioner’s argunent ignores
the legal inplications of the provision of facilities, regardless
of the inpact on the BCG s capital expenses. |If petitioner was
provided facilities, whether additional costs were inposed on the
BCG as a result or whether petitioner in fact used those
facilities is irrelevant. Taking into consideration that
petitioner paid many of the costs associated with his work and
used his personal work equi pnent, the Court finds that this
factor is neutral.

C. Opportunity for Profit or Loss

The BCG paid petitioner a fixed salary for his services as a
trade officer. Petitioner testified that he submtted nonthly
i nvoices to the BCG however, there is no evidence that the
i nvoi ces were actually submtted to the BCG that the BCG
actually reinbursed petitioner, or that his nonthly salary was
contingent on those invoices. |In fact, the evidence indicates
that petitioner received his fixed nonthly salary before the
dates indicated on the invoices. Petitioner explained that
al t hough he was paid a fixed anount by the BCG that practice is
simlar to and consistent with his standard busi ness practice.

Al though the record reflects that petitioner drafted
invoices to the BCG for incurred expenses, the record does not

refl ect whether he submtted the invoices to the BCG nor does
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the record reflect that the BCG rei nbursed petitioner for these
expenses. This factor favors respondent.

D. Per manency of Rel ati onship

Petitioner signed a 3-year defined-termcontract with the
BCG The contract’s renewal was solely at the discretion of the
BCG with a maxi mum period of 9 years or three defined terns.
Petitioner’s enploynment relationship was not defined as long term
but was eligible for extension. This factor is neutral.

E. Principal’'s R ght of D scharqge

During 2003 both parties could termnate the enpl oynent
rel ati onship without cause; this factor is neutral.

F. | nteqgral Part of Busi ness

The BCG presents British policies to Anericans and the U S
Governnent, explains Anerican policies and views to the British
Government, and pronotes British interests in the United States.
The BCG is also responsible for press and cultural relations and
for visa and consul ar services. Petitioner provided consulting
and comruni cations services related to comercial opportunities
in the United States for British conmpanies. Petitioner’s
services furthered the BCG s goals. This factor favors
respondent.

G Rel ationship Parties Believe They Created

Petitioner testified that he was hired by the BCG as an

i ndependent contractor for his consultant services. |In support,
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petitioner refers to the work invoices that he submtted to the
BCG He alleges that even though he was paid a fixed salary,
subm tting work invoices and obtaining contracts with fixed
paynments were consistent with his standard busi ness practi ce.
Petitioner also cites the letter of appointnment, which specified
that he was sel f-enployed for tax purposes.

Petitioner further argues that the phrase “Self Enpl oyed for
tax purposes” in the letter of appointnment did not reflect the
BCG s understanding of petitioner’s enploynent status; it does
not refer to the Internal Revenue Code, and there is no reasoning
gi ven by the BCG which reflects the BCG s understandi ng of
petitioner’s enploynent status.

As di scussed supra, the evidence does not indicate that the
BCG paid petitioner a salary based on petitioner’s invoices. The
BCG offered petitioner a position as a trade officer at the
“Grade US8” sal ary |evel

In addition, the letter of appointnment specified that the
BCG woul d not withhold taxes frompetitioner’s gross salary
because, as a U S. citizen, he was categorized as sel f-enpl oyed
for tax purposes. Section 3121(b)(11) specifically provides
that, for purposes of chapter 21 Federal I|nsurance Act taxes,
enpl oynent by a foreign Governnment is excepted fromthe term
“enpl oynent”. The phrase “Self Enployed for tax purposes” in the

letter of appointnment did not reflect the BCG s understandi ng of
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petitioner’s enploynent status. Rather, it reflected the tax
consequences for a U S. citizen enployed by a foreign
Governnent.® The letter of appointnent was unanbi guous regardi ng
petitioner’s enploynent relationship.® The BCG offered hima
full-time appointnent as a Trade O ficer US8 with a fixed nonthly
salary. The record does not reflect that the BCG intended to
hire petitioner as an independent contractor. This factor favors

respondent.

°The Internal Revenue Service is unable to levy on a foreign
Government the enpl oyer tax portion of Federal I|nsurance
Contributions Act taxes; instead, citizens enployed by foreign
Governnents are treated as sel f-enpl oyed individuals for purposes
of Sel f-Enmpl oynent Contributions Act taxes. See S. Rept. 1856,
86th Cong., 2d Sess. 1960, 1960-2 C. B. 792, 795.

petiti oner alleges that because the letter of appointnent
did not refer to the Code, the Court cannot infer that the BCG s
understanding of the relationship was only tax notivated as a
result of the statenent that petitioner was “Self Enployed for
t ax purposes”.

Wi | e acknowl edging petitioner’s position, the Court notes
that the letter of appointnent referred to the numerous tax
consequences for its enployees. This portion of the letter was
not a specific reference to petitioner; rather it was a general
reference to the tax consequences for any U. S. citizen enpl oyed
by the BCG If the Court were to read the |anguage as petitioner
woul d have us read it, all U S. citizens enployed by the BCG
woul d be independent contractors. The letter of appointnent also
provi ded the tax consequences for enployees that were not U S.
citizens. It specified, generally, the tax consequences that any
nunber of its enployees m ght face on the basis of citizenshinp.

The | anguage in the letter of appointnent specifically
categorized petitioner as self-enployed for tax purposes because
he was a U. S. citizen enployed by a foreign Governnent.

Regardl ess of whether the letter of appointnment specified a Code
section, the parties do not dispute that petitioner’s services
are statutorily excepted from enpl oynent, for purposes of ch. 21,
pursuant to sec. 3121(b)(11).




H. Empl oyee Benefits

Recei pt of enpl oyee benefits is an inportant factor in
det erm ni ng whet her an enpl oyer-enpl oyee rel ati onship exists.

Packard v. Conm ssioner, 63 T.C. 621, 632 (1975).

Petitioner testified that he did not receive sick pay,
overtinme pay, retirement benefits, or life insurance and received
only mnimal renmuneration for health and dental insurance. But
in 2003 petitioner accrued annual and sick |eave and had the
opportunity to participate in the BCG s health insurance and

pension plans but declined to do so. See Feaster v.

Comm ssioner, T.C Meno. 2010-157 (the availability and not the

recei pt of benefits is the determ native factor); see also Wber

v. Conm ssioner, 103 T.C. at 393-394:; Colvin v. Conm ssioner,

T.C. Menp. 2007-157, affd. 285 Fed. Appx. 157 (5th Gir. 2008).
Petitioner’s access to and recei pt of enployee benefits at the
BCG further supports a finding that he was a common | aw enpl oyee.
Petitioner contends that on the basis of the foregoing
factors the Court should find that he was an i ndependent
contractor of the BCG In support, petitioner cites Levine v.

Comm ssioner, T.C Menp. 2005-86, and argues that the facts in

his case nore strongly support his status as an i ndependent
contractor than did the facts support the taxpayer in Levine.
In Levine, the taxpayer entered into a personal services

contract with the U S. State Departnent (Departnent) to manage
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and i npl ement the Departnent’s worl dwi de industrial hygienist
field technical services program The taxpayer provided
significant explanatory evidence of her position with the
Department, including her enploynent contract. The enpl oynent
contract described, in detail, her enploynent duties, how she
performed her duties, and how she interacted with enpl oyees and
supervi sors.

In contrast, petitioner provided the Court with nere
generalities as to his tasks, his enploynent position, and the
control the BCG exercised over his position.

Addi tional factors considered by the parties as addressed in
Levine include: (1) The skill required by the worker to solve a
problem (2) the nethod of paynent; and (3) whether the hiring
party pays Social Security taxes.

Petitioner asserts that he was hired to solve a specific
problem for the BCG However, petitioner failed to denonstrate
that he was hired for the purpose of providing public relations
wor k as an independent contractor and not as a common | aw
enpl oyee. The letter of appointnent indicated that he was hired
as a Trade Oficer; there is no indication he was hired to fill a
specified public relations function perfornmed by his firmas an
i ndependent contractor. This factor favors respondent.

Petitioner also asserts that he was paid on a retainer basis

by the BCG and that he submtted nonthly invoices commensurate
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with his work for the BCG The record indicates, however, that
he was paid a fixed salary and that regardl ess of the invoices,
petitioner was paid the sane fixed salary for the nonths of
Cct ober, Novenber, and Decenber.!!

Finally, the fact that the BCG did not withhold taxes from
petitioner’s pay is a neutral factor for purposes of determ ning
petitioner’s enploynent status. Under section 3121(b)(11),
“service perfornmed in the enploy of a foreign governnent” is
excepted from “enpl oynent” for purposes of Social Security and
Medi care taxes. See sec. 31.3121(b)(11)-1, Enploynent Tax Regs.
Servi ces excepted from enpl oynent do not constitute enpl oynent
for tax purposes. See. sec. 31.3121(b)-4, Enploynent Tax Regs.
The fact that the BCG did not withhold taxes frompetitioner’s
pay does not establish either his or the BCG s intent regarding
his relationship wth the BCG

Al t hough petitioner testified that he provided the sane
services to the BCG as to his other clients in 2003, the Court is
unabl e to conclude that petitioner is not a conmon | aw enpl oyee
of the BCG As the only material witness at his own trial,
petitioner has a vested interest in the outconme of this case. It
is well settled that the Court need not accept at face value a

wWitness's testinony that is self-interested or otherw se

1The record indicates that petitioner received his paycheck
each nonth before the dates indicated on his nonthly invoices to
t he BCG
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guestionable. See Archer v. Comm ssioner, 227 F.2d 270, 273 (5th

Cr. 1955), affg. a Menorandum Opinion of this Court; Wiss v.

Comm ssi oner, 221 F.2d 152, 156 (8th Cr. 1955), affg. T.C. Meno.

1954-51; Schroeder v. Conm ssioner, T.C. Menp. 1986-467.

The Court is not conpelled to believe evidence that seens
i nprobabl e or to accept as true uncorroborated, although

uncontradi cted, evidence froman interested w tness. Bl odgett v.

Comm ssi oner, 394 F. 3d 1030, 1036 (8th G r. 2005) (quoting

Marcella v. Conmm ssioner, 222 F.2d 878, 883 (8th Cr. 1955),

affg. in part and vacating in part a Menorandum Opinion of this
Court), affg. T.C. Meno. 2003-212.

None of the relevant factors di scussed above support
petitioner’s position. Considering the record and all the facts
and circunstances, the Court concludes that petitioner was a
common | aw enpl oyee of the BCG

[11. Excess Contributions to a Sinplified Enpl oyee Pension Pl an

In 2003 petitioner contributed to an SEP plan on the basis
of his earnings fromboth his consultant business and the BCG
Respondent chal | enges petitioner’s deduction for excess SEP plan
contributions attributable to his BCG earnings.

An SEP plan is a qualified plan pursuant to which an
enpl oyer makes direct contributions to its enpl oyees’ individual

retirenment accounts or individual retirement annuities as defined
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under section 408(a) and (b). Sec. 408(k); Levine v.

Conmi sSsi oner, supra.

Section 404(a)(8) permts an enployer to deduct certain
contributions to an enployee’s SEP plan. See sec. 404(a)(8) (0O
(h) (contributions to an SEP plan on behal f of an enpl oyee within
t he nmeani ng of section 401(c)(1) shall be considered to satisfy
the conditions of section 162 or 212 to the extent such
contributions do not exceed the earned incone of such individual
derived fromthe trade or business with respect to which such
plan is established). For purposes of section 404(a)(8), the
term “enpl oyee” includes an individual who is an enployee within
t he nmeani ng of section 401(c)(1), and the enployer of such an
individual is the person treated as his enployer under section
401(c) (4).

Sel f-enpl oyed individuals and sole proprietors are treated
as their own enployers and enpl oyees for purposes of SEP plan
deductions. See secs. 401(c), 404(h), 408(k)(7); sec. 1.401-
10(b) (2), Income Tax Regs. (for purposes of applying sections 401
through 404, if a self-enployed individual is engaged in nore
t han one trade or business, each business shall be considered a
separate enployer). A self-enployed individual shall be treated
as his own enployer if he satisfies the definition of enployer
under section 401(c)(4). Secs. 402(i), 404(a)(8), 408(k)(7) (the

terms “enpl oyee” and “enpl oyer” shall have the respective
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nmeani ngs gi ven by section 401(c)); see also Kellough v.

Commi ssioner, T.C Menp. 1995-282. Additionally, a self-enployed

i ndi vidual nmust also be his own enployee and shall be treated as
such if he satisfies the definition of enployee under section
401(c)(1). Sec. 408(k)(7).

Petitioner argues that he satisfies the requirenents of
section 401(c) and is qualified to make and deduct contributions
to his SEP plan derived fromboth his consultant business and BCG
ear ni ngs. > Respondent does not contest that petitioner is
entitled to deduct contributions to his SEP plan fromthe
earni ngs derived fromhis consultant business. Therefore, the
remai ni ng determnation is whether petitioner is entitled to
deduct the contributions he made to his SEP plan with respect to
hi s BCG ear ni ngs.

Petitioner alleges that as an enpl oyee of a foreign
Governnment, he is self-enployed pursuant to section 3121(b)(11)
and is treated as his own enpl oyee under section 401(c)(1) and

(2).* Next, he contends that even if the Court concl udes that

12Sec. 1.401-10(b)(3)(i), Income Tax Regs., provides that an
i ndi vidual who is a common | aw enpl oyee is not a self-enployed
i ndi vidual with respect to incone attributable to such
enpl oynent, even though such inconme constitutes net earnings from
sel f-enpl oynent as defined in sec. 1402(a). Petitioner contends
that this regulation is an invalid interpretation of sec. 401(c).
The Court, however, need not reach this issue because this case
rests on the plain | anguage of sec. 401(c).

13Sec. 3121(b)(11), for the purposes of ch. 21 Federal
| nsurance Contribution Act taxes, excludes fromthe definition of
(continued. . .)
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he is a common | aw enpl oyee of the BCG as the Court has found,
he is still his own enployer with respect to his BCG earnings.
Consequently, he is entitled to deduct the contributions to his
SEP plan that are attributable to his BCG earni ngs.

Petitioner directs the Court to section 415(c) in support of
his assertion that he satisfies the definition of enployer
pursuant to section 401(c)(4).*

Petitioner also cites the legislative history of section
401(c) in support of his argunent that he is his own enpl oyer

with respect to his BCG earnings. Petitioner cites the House

13(...continued)
“enpl oynent” any service perforned in the enploy of a foreign
gover nment .

14Sec. 415(c) provides the contribution limts for qualified
pl ans such as an SEP plan. See sec. 415(a). Petitioner invites
the Court’s attention to sec. 415(c)(3), which defines a
“participant’s conpensation” for purposes of determ ning the
limt of a contribution. A participant’s conpensation is defined
as “the conpensation of the participant fromthe enployer for the
year”. Sec. 415(c) also provides a special definition of a
participant’s conpensation for self-enployed individuals. 1In the
case of a self-enployed individual who is considered an enpl oyee
pursuant to sec. 401(c)(1l), the participant’s conpensation is
defined as “*the participant’s earned inconme (wWthin the nmeaning
of section 401(c)(2)’”. Sec. 415(c).

Petitioner contends that according to sec. 415(c), the Court
need not | ook to sec. 401(c)(4) for the definition of enployer.
He argues that if an individual has earned incone, as defined
under sec. 401(c)(2), then ipso facto he has conpensation from
t he enpl oyer, because in the case of a self-enployed individual,
a participant’s conpensation under sec. 415(c) is defined as the
“conpensation of the participant fromthe enployer” and in the
case of a self-enployed individual, it is defined as “the
participant’s earned incone”. Therefore, according to
petitioner, any argunent about who is an enployer is settled by
t hi s passage.
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report, which defines an enpl oyee, for purposes of retirenent
pl an contributions, as a self-enployed individual. See H Rept.
378, 87th Cong., 1st Sess. 89 (1961), 1962-3 C B. 261, 279-280.

Petitioner concludes that on the basis of the |egislative
hi story a common | aw enpl oyee who has sel f-enpl oynent earnings is
treated as an owner-enployee and is entitled to make retirenent
pl an contributions and deduct those contributions on the basis of
t he sel f-enpl oynent incone.

Petitioner asserts that the definition of an “owner-
enpl oyee” remai ned unchanged and that section 401(c)(3) contains
the same definition of “owner-enployee” as the proposed | anguage
in the House bill. However, the codified | anguage of section
401(c)(3) does in fact differ fromthat proposed in the House
bill. See H Rept. 378, supra at 89, 1962-3 C. B. at 279-280.
Section 401(c)(3) defines an owner-enployee, in pertinent part,
as an enpl oyee who owns the entire interest in an unincorporated
trade or business. Therefore, petitioner’s assertion that the
| egi sl ative history of section 401(c) supports his argunment that
he is his own enployer with respect to his BCG earnings is in

error.
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Furthernore, petitioner’s argunentss conpletely disregard
section 401(c)(4) and the mandate of section 404(a)(8), rendering

section 401(c)(4) superfluous. See sec. 402(i); Weinberger v.

Hynson, Westcott & Dunning, Inc., 412 U S. 609, 633 (1973) (an

interpretation that renders a statutory provision superfluous
shoul d be avoided since it would offend “the well-settled rule of
statutory construction that all parts of a statute, if at al
possible, are to be given effect”). The Court nust nake its
decision in accordance with the mandate of the Code.

Accordingly, the Court turns to section 401(c)(4) to determ ne
whet her petitioner satisfies the definition of enployer.

Section 401(c)(4) defines an enployer as “an individual who

owns the entire interest in an unincorporated trade or business”.

Kel | ough v. Commi ssioner, supra. Wile petitioner owned the

entire interest in and maintained a qualified SEP plan for his
consul tant busi ness, he may deduct contributions nmade to that SEP
plan only with respect to the earned i ncome fromthat business.

See sec. 401(d). Wth respect to his work for the BCG

5petitioner alleges that sec. 401(c)(4) was adopted to
excl ude corporate owner-enpl oyees and that the term *owner-
enpl oyee” is intended to exclude sharehol der-enpl oyees of
corporations fromthat definition. See sec. 401(c)(3) and (4);
H Rept. 378, 87th Cong., 1st Sess. at 89 (1961), 1962-3 C. B
261, 279-280.

Whet her sec. 401(c)(4) was adopted to exclude sharehol der -
enpl oyees fromthe definition of “owner-enployee” is irrelevant,
and the question still remains as to whether petitioner was his
own enployer with respect to his earnings attributable to the
BCG
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petitioner does not satisfy the definition of enployer under
section 401(c) because he does not own the entire interest in the
BCG  Petitioner, as a comon | aw enpl oyee of the BCG does not
satisfy the definition of “enployer” for purposes of section
401(c)(4); he is not his own enployer for purposes of his BCG
earnings. Therefore, he is not entitled to a deduction with
respect to the contributions that are attributable to his BCG

ear ni ngs.
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V. Section 4979 Excise Tax'’

Respondent determ ned that petitioner is liable for an
excise tax of $178 for excess contributions to his Schedul e C SEP
pl an. Section 408(Kk)(6)(C) (i) provides that any excess
contribution under an SEP plan shall be treated as an excess
contribution for purposes of section 4979. See sec. 4979(e) (4).
Section 4979 inposes a 10-percent!® tax on enpl oyers who nake
excess contributions to an SEP pl an.

Petitioner asserts that even if he did make an excess
contribution to his SEP plan, he nonet hel ess shoul d not be taxed
for any excess contributions for 2003. He notes that section
4973 requires that the Court determ ne the excess fundi ng anount
as of the close of the taxable year; i.e., 2003.' Because he

did not make his SEP plan contribution until 2004, petitioner

®Respondent determ ned that petitioner is liable for an
exci se tax of $178 under sec. 4973(a) for overfunding his
consul tant business SEP plan. Sec. 4973 inposes a 6-percent tax
on individual s who make excess contri butions to individual
retirement accounts (IRA), annuities, or simlar plans. An
excess contribution is defined as an anount contributed to an IRA
| ess any qualified rollovers and | ess the anmount all owable as a
deduction under sec. 219. See secs. 4973(b) (1), 404(h), (k)(6)
Q).

Sec. 219, however, does not apply with respect to an
enpl oyer contribution to an SEP plan. See sec. 219(b).

"Petitioner alleged that respondent abandoned this issue.
Respondent raised the issue in his pretrial nenorandum as well as
in his reply brief; the issue was not abandoned or conceded.

8 Respondent asserted only a 6-percent excise tax;
consequently, respondent is [imted to the 6-percent excise tax.

19Sec. 4979 contains a simlar provision. See sec. 4979(a).
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suggests that any excess contribution would have been made in
2004.

Section 404 addresses this inaccurate assunption. Section
404(a) provides the general rules relating to retirenment savings
and specifies the time when contributions to a retirenment plan
are deened nmade. Under section 404(a)(6), a taxpayer shall be
deened to have made a contribution for a taxable year if the
contribution is nmade on account of the taxable year and is made
not later than the tinme prescribed by law for filing the return
for the taxable year. See also sec. 404(h)(1)(B). Accordingly,
for purposes of the excise tax calculation, petitioner’s 2003 SEP
pl an contri bution, although paid in 2004, is deened paid in
2003.2° Therefore, petitioner’s argunent based on timng fails.
Respondent’s determ nation that petitioner nmust pay a 6-percent
excise tax of $178 on the excess contribution is sustained.

V. Accuracy-Related Penalty

Respondent determ ned that petitioner is liable for an
accuracy-rel ated penalty under section 6662(a). Section 6662(a)
i nposes a 20-percent penalty on the portion of an under paynent
attributable to any one of various factors, including negligence
or disregard of rules or regulations. See sec. 6662(b)(1).

“Negl i gence” includes any failure to nake a reasonable attenpt to

2petitioner tinely filed his 2003 Federal incone tax return
and does not contest that he conmputed his SEP plan contri bution
on the basis of his 2003 BCG and consulting firm earnings.
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conply with the provisions of the Code, including any failure to
keep adequate books and records or to substantiate itens
properly. See sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax
Regs. Under section 7491(c), respondent has the burden of
production with respect to the accuracy-related penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Section 6664(c) (1) provides an exception to the section
6662(a) penalty if it is shown that there was reasonabl e cause
for any portion of the underpaynent and the taxpayer acted in
good faith. The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability. [Id. G rcunstances that may indicate
reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in view of the
t axpayer’s experience, know edge, and education. |d.

Rel i ance on the advice of a professional, such as a
certified public accountant, may al so constitute reasonabl e cause
as a defense to an accuracy-related penalty if, under all the
facts and circunstances, such reliance is reasonable and the
taxpayer acted in good faith. Secs. 6662(a), 6664(c)(1); Freytag
v. Comm ssioner, 89 T.C 849, 888 (1987), affd. 904 F.2d 1011
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(5th Gr. 1990), affd. 501 U. S. 868 (1991). However, a taxpayer
is not relieved fromliability for the addition to tax for
negligence nerely by shifting the responsibility to a tax

prof essional. Enoch v. Conm ssioner, 57 T.C. 781, 802 (1972).

Rel i ance on an expert is not an absolute defense but is a factor

to be consi dered. Freytag v. Conm ssioner, supra at 888. A

taxpayer’s reliance nust be in good faith and denonstrably

reasonable. Ewing v. Conm ssioner, 91 T.C 396, 423 (1988),

affd. wi thout published opinion 940 F.2d 1534 (9th Cr. 1991);

Freytag v. Conmi ssioner, supra at 888-889. In such a case, a

taxpayer will be entitled to rely upon an expert’s advice, even

if the expert’s advice should prove to be erroneous. Jackson v.

Comm ssioner, 86 T.C 492, 539 (1986), affd. 864 F.2d 1521 (10th

Cr. 1989).

Petitioner has been a sole proprietor for nmany years and has
paid his own Federal incone and self-enploynment taxes. In
addition to his own understanding of his relationship with the
BCG petitioner had the assistance of a tax return preparer, who
had prepared his tax returns for over 25 years and prepared his
2003 return. Petitioner’s tax return preparer also agreed, on
hi s understanding of petitioner’s enploynent relationship with
the BCG that his earnings were reportable on Schedule C.

Petitioner relied, in good faith, on his tax return preparer.
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Under petitioner’s unique circunstances, the simlarity of
his consultant work to his work for the BCG and the difficulty
of the interplay between sections 3121 and 401(c), the Court
finds that it was reasonable for petitioner to rely on the advice
of his tax return preparer in determning that he was an
i ndependent contractor of the BCG Therefore, respondent’s
determ nation of a section 6662(a) penalty is not sustai ned.

Q her argunents nade by the parties and not di scussed herein
were considered and rejected as irrelevant, wthout nerit, or
noot .

To reflect the foregoing,

An appropriate order wll

be i ssued denvying petitioner’s

nmotion to shift the burden of

proof, and decision will be

entered under Rul e 155.




